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Christopher v SmithKline Beecham Resolves the Exempt Status of Pharmaceutical Reps

THE SUPREME COURT DELIVERS A DECISION FOR EMPLOYERS
by Susan N. Eisenberg of Akerman Senterfitt, Miami, Florida
The Supreme Court's June 18, 2012 decision in the case of
Christopher v SmithKline Beecham is what the defense bar would
		
call a solid win for employers. The Court squarely held that the
Pharmaceutical Sales Representatives (PSR) position is exempt
from overtime under the "outside sales" exemption and in doing
so refused to give deference to the Department of Labor's (DOL)
interpretation of its own regulation as set forth for the first time
in its amicus brief. The analysis of the case that follows shows
how the holding in this case could have wide reaching effects
on how the courts will interpret the Fair Labor Standards Act
(FLSA) and how much deference the courts will afford regulators'
interpretations of their own regulations.
At its most basic level, the FLSA requires employers to pay
employees overtime wages for any work done in excess of forty
hours a week. Among other exemptions, the Act provides an
exemption to this general rule for employees who work as outside
salesman. The statute left the definition of "outside salesman" to
be determined by the DOL through regulation.
Regulation 29 CFR § 541.500 defines outside salesman
as "any employee . . . whose primary duty is . . . making sales
within the meaning of 29 U.S.C. §203(k)." Section 203(k) of
the FLSA states that the term sale "includes any sale, exchange,
contract to sell, consignment for sale, shipment for sale, or other
disposition." While the definitions are not perfectly clear, the DOL
has previously stressed that an employee meets the exemption if
the employee "in some sense, makes a sale."
The question before the Court was whether PSRs fit within
the definition of "outside salesman." PSRs' duties involve calling
on and meeting with physicians in their assigned sales territories
to discuss the features, benefits, and risks of prescription drugs
manufactured by their employer. In this case, the PSRs' primary
objective was to obtain a nonbinding commitment from the
physician to prescribe their employer's drugs in appropriate cases.
The pharmaceutical industry is an extensively regulated
industry (a factor which weighed in the Court’s analysis) that
has treated PSRs as outside salesmen for seventy years. But
in 2009, the DOL, in an uninvited amicus brief for a pending
Second Circuit case, announced that PSRs did not qualify

as outside salesmen. The Second Circuit afforded the DOL's
interpretation controlling deference and held accordingly. The
Ninth Circuit, however, in deciding the same issue, rejected the
DOL's interpretation and held that PSRs did qualify under the
exemption. The Supreme Court granted certiorari to resolve the
split amongst the Circuit courts. The DOL submitted yet another
amicus brief defending their position before the Supreme Court.
The decision in this case was split 5-4, but it is important that
all nine justices agreed that the DOL's interpretation should not
be given any special consideration. Both the majority and dissent
pointed out that although the DOL came to the same conclusion in
all of its briefs, namely that PSRs do not qualify for the exemption,
the reasoning behind this conclusion changed. In its briefs to
the Second and Ninth Circuits, the DOL took the position that a
"sale" requires a "consummated transaction directly involving the
employee for whom the exemption is sought." In its brief before
the Supreme Court, however, the DOL took the stricter position
that a "sale" requires the actual transfer of title.
The Court acknowledged that deference should ordinarily
be given to an agency's interpretation of its own regulations
even when the interpretation is advanced in a legal brief.
However, the interpretation should not be given deference when
the interpretation is plainly erroneous, inconsistent with the
regulation, or there is reason to suspect that it does not reflect the
agency's fair and considered judgment on the matter.
Writing for the majority, Justice Alito explained that adopting
the DOL's interpretation would be an “unfair surprise” for the
drug companies. The industry has classified PSRs as exempt
outside salesmen for decades without any reason to suspect this
was a violation of the FLSA, and the agency never initiated
any enforcement proceedings against the drug companies. In a
particularly strong statement, Justice Alito explained "it is one
thing to expect regulated parties to conform their conduct to an
agency's interpretations once the agency announces them; it is
quite another to require regulated parties to divine the agency's
interpretations in advance or else be held liable." Therefore the
Supreme Court did not give the agency any special deference.
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The majority went on to explain why the DOL's position was
also incorrect. The DOL argued that the term "sale" as used in
the outside salesman exemption requires the employee to actually
transfer title of goods. The Court found this interpretation to be
"flatly inconsistent" with the FLSA's definition of sale found in
§203(k), which defines "sale" to include a "consignment for sale."
Because a consignment for sale does not require the transfer of
title, the Court rejected the DOL's argument that outside salesmen
only qualify for the exemption if they transfer title.
		
The Court employed its own pragmatic approach to analyze
whether PSRs qualify for the outside salesmen exemption. The
Court first looked to the language of the statute, which exempts
anyone employed "in the capacity of [an] outside salesman."
Because the statute referred to the "capacity" of the employee,
the Court understood that the statute calls for a functional, rather
than formal, understanding of what the employee's responsibilities
are in determining if the employee qualifies as a salesman.
The Court next turned to the language of the DOL regulations
which incorporate the statutory definition of sale found in §203(k).
As stated above, under §203(k) "sale" or "sell" "includes any
sale, exchange, contract to sell, consignment for sale, shipment
for sale, or other disposition." Because the statute uses the terms
"includes," "any," and "other disposition" the Court understood the
statute as requiring a broad definition of "sale." Finally, the Court
noted that the term "other disposition," as used in the §203(k),
must include transactions that do not result in a firm commitment
to buy product. The Court reasoned that if the salesman offers to
sell something and the buyer commits to buy, a formal contract
has been made and the term "other disposition" would not add
anything to the statute which already accounts for "contracts to
sell."
Applying its understanding of the regulations to the PSR
context, the Court found that PSRs are exempt outside salesmen.
Obtaining a nonbinding commitment from a physician to
prescribe one of the company's drugs is the equivalent of a sale
in the uniquely regulatory environment of prescription medicine.
Furthermore, the PSRs bear all the external indicia of salesmen.
They are hired for their sales experience. They are trained to close
each sales call by obtaining a commitment. They work away from
the office, with minimal supervision, and they are rewarded with
incentive based compensation. Also, this interpretation comports
with the stated purpose of FLSA's outside salesman exemption
because PSRs make well above minimum wage, it is difficult
standardize a time frame for their work, and their responsibilities
cannot be easily transferred to other employees after forty hours
in a week.

The Majority rejected the argument that PSRs are actually
promotional employees who merely stimulate the sales made by
others. That argument states that the employees who sell the drugs
to the pharmacies are actually the company's outside salesmen.
The Court found this argument too formalistic, and analogized
it to a car salesman who receives a commitment to buy a car but
then asks his or her assistant to process the sale into the computer.
Certainly, the assistant is not the one who made the sale. Any other
interpretation would be inconsistent with the "realistic approach"
the statute calls for.
While the Dissenters agreed that the DOL interpretation
should not be afforded any deference, they disagreed with the
Majority’s broad definition of “sale.” The Dissent argued that it is
the pharmacist who actually sells the drugs for the drug company;
the PSRs’ are not really involved in any actual sales. PSRs only
inform the doctors about the drugs and should fall within the
regulation’s definition of promoters.
Furthermore, PSRs cannot ethically persuade doctors into
“buying” their product. If the drug is the best option for the patient,
the doctor should prescribe it without the need for any “selling.”
If some other drug would be more beneficial, the doctor should
prescribe that drug regardless of how hard the PSR has “sold” the
product. So, the PSRs main goal cannot be to “sell” the doctor on
the drug, rather, the PSRs keep the doctors informed of the up to
date data about their drugs. Therefore, PSRs main duty is to keep
the doctor informed and they should not qualify as salesmen.
Finally, the Dissent explained that the majority’s car salesman
analogy is flawed. In the case of a car, the salesman has already
obtained a firm commitment from the buyers that a sale is going to
ensue. When the assistant enters the data into the computer, he or
she is merely carrying out the ministerial tasks of the transaction.
PSRs, on the other hand, do not receive a firm commitment to
buy when they obtain a nonbinding commitment from a doctor.
Because PSRs do not actually sell anything, and because the PSRs
job is mostly informational, the dissent argues that they should
not qualify for the outside salesman exemption.
The effects of this holding are potentially broad. At a
minimum, we do not expect to find courts blindly accepting
an agency's interpretation of its own regulations especially in a
retroactive context. This holding also indicates that the Court will
take a functional, rather than formalistic, approach to interpreting
regulations even if it goes against an agency's wishes.
For information regarding the Wage & Hour Defense Institute,
go to www.wagehourdefense.org.

© 2012 Wage & Hour Defense Institute

THE WHDI
1ST CIRCUIT

6TH CIRCUIT

Foley Hoag
Boston, MA
(617) 832-1000

Butzel Long
Ann Arbor, MI
(734) 995-3110

Jonathan Keselenko, Chair-Elect
jkeselenko@foleyhoag.com

Robert A. Boonin, Chair
boonin@butzel.com
Rebecca Davies
davies@butzel.com

2ND CIRCUIT
Wiggin and Dana
Stamford, CT
(203)363-7600

Waller Lansden Dortch & Davis
Nashville, TN
(615) 224-6380
Andrew S. Naylor
andy.naylor@wallerlaw.com

Lawrence Peikes
lpeikes@wiggin.com
Mary Gambardella
mgambardella@wiggin.com
Bond, Schoeneck & King
New York, NY
(646) 253-2320

		 John Ho

hoj@bsk.com

3RD CIRCUIT
Obermayer, Rebmann, Maxwell & Hippel
Philadelphia, PA
(215) 665-3000

Ice Miller
Columbus, OH
(614) 462-2700
Paul L. Bittner
pbittner@icemiller.com

7TH CIRCUIT
Meckler Bulger Tilson Marick & Pearson
Chicago, IL
(312) 474-7900
Joseph E. Tilson, Vice-Chair
joe.tilson@mbtlaw.com
Jeremy Glenn
jeremy.glenn@mbtlaw.com

Jason Reisman
jr@obermayer.com

4TH & DC CIRCUITS

8

Fortney & Scott
Washington, DC
(202) 689-1200

Leonard Street
Minneapolis, MN
(612) 335-1500

David Fortney
dfortney@fortneyscott.com
Shawe Rosenthal
Baltimore, MD
(410) 843-3457
Eric Hemmendinger
eh@shawe.com
Steptoe Johnson
Clarksburg, WV
(304) 624-8000
Larry Rector
larry.rector@steptoe-johnson.com
Moore & Van Allen
Charlotte, NC
(704) 331-1000
Paul Peralta
paulperalta@mvalaw.com

5

TH

CIRCUIT

Gardere Wynne Sewell
Dallas, TX
(214) 999-3000
Carrie Hoffman
choffman@gardere.com
Neel Hooper & Banes
Houston, TX
(713) 629-1800

TH

CIRCUIT

Tracey Holmes Donesky
tracey.donesky@leonard.com
Spencer Fane Britt & Browne
Kansas City, MO
(816) 474-8100
Michael Delaney
mdelaney@spencerfane.com
Eric P. Kelly
ekelly@spencerfane.com

9TH CIRCUIT
Davis Wright Tremaine
Seattle, WA
Michael Killeen
mikekilleen@dwt.com
(206) 622-3150
Portland, OR
Carol Bernick
carolbernick@dwt.com
(503) 778-5233
Fenwick & West
San Francisco, CA
(650) 335-7897
Daniel J. McCoy
dmccoy@fenwick.com

Bryant Banes
bbanes@neelhooper.com
© 2012 Wage & Hour Defense Institute

Paul Plevin Sullivan & Connaughton
San Diego, CA
(619) 237-5200
Fred Plevin
fplevin@paulplevin.com
Aaron Buckley
abuckley@paulplevin.com
Meckler Bulger Tilson Marick & Pearson
Phoenix, AZ
(602) 734-0852
Paul Garry
paul.garry@mbtlaw.com
Lionel Sawyer & Collins
Las Vegas, NV
(702) 383-8892
Malani L. Kotchka
mkotchka@lionelsaywer.com

10TH CIRCUIT
Sherman & Howard
Denver, CO
(303) 297-2900
W. V. Bernie Siebert
bsiebert@shermanhoward.com
Andrew Volin
avolin@shermanhoward.com

11TH CIRCUIT
Akerman Senterfitt
Miami, FL
(305) 374-5600
Susan Eisenberg, Past-Chair
susan.eisenberg@akerman.com
Jennifer Williams
jennifer.williams@akerman.com
Ashe Rafuse and Hill
Atlanta, GA
(404) 253-6000
Nancy E. Rafuse
nancyrafuse@asherafuse.com
James J. Swartz, Jr.
jimswartz@asherafuse.com
Phelps Dunbar
Tampa, FL
(813) 472-7550
Dennis M. McClelland
dennis.mcclelland@phelps.com
Reed L. Russell
reed.russell@phelps.com
Lehr Middlebrooks & Vreeland
Birmingham, AL
(205) 323-9226
Albert L. Vreeland, II
avreeland@lehrmiddlebrooks.com

